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§433.3

DEBTOR COULD ASSERT AGAINST THE
SELLER OF GOODS OR SERVICES OB-
TAINED PURSUANT HERETO OR WITH
THE PROCEEDS HEREOF. RECOVERY
HEREUNDER BY THE DEBTOR SHALL
NOT EXCEED AMOUNTS PAID BY THE
DEBTOR HEREUNDER.

or,

(b) Accept, as full or partial payment
for such sale or lease, the proceeds of
any purchase money loan (as purchase
money loan is defined herein), unless
any consumer credit contract made in
connection with such purchase money
loan contains the following provision
in at least ten point, bold face, type:

NOTICE

ANY HOLDER OF THIS CONSUMER
CREDIT CONTRACT IS SUBJECT TO ALL
CLAIMS AND DEFENSES WHICH THE
DEBTOR COULD ASSERT AGAINST THE
SELLER OF GOODS OR SERVICES OB-
TAINED WITH THE PROCEEDS HEREOF.
RECOVERY HEREUNDER BY THE DEBTOR
SHALL NOT EXCEED AMOUNTS PAID BY
THE DEBTOR HEREUNDER.

[40 FR 53506, Nov. 18, 1975; 40 FR 58131, Dec.
15, 1975]

§433.3 Exemption of sellers taking or
receiving open end consumer credit
contracts before November 1, 1977
from requirements of §433.2(a).

(a) Any seller who has taken or re-
ceived an open end consumer credit
contract before November 1, 1977, shall
be exempt from the requirements of 16
CFR part 433 with respect to such con-
tract provided the contract does not
cut off consumers’ claims and defenses.

(b) Definitions. The following defini-
tions apply to this exemption:

(1) All pertinent definitions con-
tained in 16 CFR 433.1.

(2) Open end consumer credit con-
tract: a consumer credit contract pur-
suant to which ‘‘open end credit” is ex-
tended.

(3) “‘Open end credit’’: consumer cred-
it extended on an account pursuant to
a plan under which a creditor may per-
mit an applicant to make purchases or
make loans, from time to time, di-
rectly from the creditor or indirectly
by use of a credit card, check, or other
device, as the plan may provide. The
term does not include negotiated ad-
vances under an open-end real estate
mortgage or a letter of credit.

16 CFR Ch. | (1-1-16 Edition)

(4) Contract which does not cut off
consumers’ claims and defenses: A con-
sumer credit contract which does not
constitute or contain a negotiable in-
strument, or contain any waiver, limi-
tation, term, or condition which has
the effect of limiting a consumer’s
right to assert against any holder of
the contract all legally sufficient
claims and defenses which the con-
sumer could assert against the seller of
goods or services purchased pursuant
to the contract.

[42 FR 19490, Apr. 14, 1977, as amended at 42
FR 46510, Sept. 16, 1977]
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§435.1 Definitions.

For purposes of this part:

(a) Mail, Internet, or telephone order
sales shall mean sales in which the
buyer has ordered merchandise from
the seller by mail, via the Internet, or
by telephone, regardless of the method
of payment or the method used to so-
licit the order.

(b) Prompt refund shall mean:

(1) Where a refund is made pursuant
to paragraph (d)(1), (A)(2)(ii), (D)(2)({ii),
or (d)(3) of this section, a refund sent
by any means at least as fast and reli-
able as first class mail within seven (7)
working days of the date on which the
buyer’s right to refund vests under the
provisions of this part. Provided, how-
ever, that where the seller cannot pro-
vide a refund by the same method pay-
ment was tendered, prompt refund shall
mean a refund sent in the form of cash,
check, or money order, by any means
at least as fast and reliable as first
class mail, within seven (7) working
days of the date on which the seller
discovers it cannot provide a refund by
the same method as payment was ten-
dered;
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(2) Where a refund is made pursuant
to paragraph (d)(2)(i) of this section, a
refund sent by any means at least as
fast and reliable as first class mail
within one (1) billing cycle from the
date on which the buyer’s right to re-
fund vests under the provisions of this
part.

(c) Receipt of a properly completed
order shall mean, where the buyer
tenders full or partial payment in the
proper amount in the form of cash,
check, or money order; authorization
from the buyer to charge an existing
charge account; or other payment
methods, the time at which the seller
receives both said payment and an
order from the buyer containing all of
the information needed by the seller to
process and ship the order. Provided,
however, that where the seller receives
notice that a payment by means other
than cash or credit as tendered by the
buyer has been dishonored or that the
buyer does not qualify for a credit sale,
receipt of a properly completed order shall
mean the time at which:

(1) The seller receives notice that a
payment by means other than cash or
credit in the proper amount tendered
by the buyer has been honored;

(2) The buyer tenders cash in the
proper amount; or

(38) The seller receives notice that the
buyer qualifies for a credit sale.

(d) Refund shall mean:

(1) Where the buyer tendered full
payment for the unshipped merchan-
dise in the form of cash, check, or
money order, a return of the amount
tendered in the form of cash, check, or
money order sent to the buyer;

(2) Where there is a credit sale:

(i) And the seller is a creditor, a copy
of a credit memorandum or the like or
an account statement sent to the buyer
reflecting the removal or absence of
any remaining charge incurred as a re-
sult of the sale from the buyer’s ac-
count;

(ii) And a third party is the creditor,
an appropriate credit memorandum or
the like sent to the third party cred-
itor which will remove the charge from
the buyer’s account and a copy of the
credit memorandum or the like sent to
the buyer that includes the date that
the seller sent the credit memorandum
or the like to the third party creditor

§435.1

and the amount of the charge to be re-
moved, or a statement from the seller
acknowledging the cancellation of the
order and representing that it has not
taken any action regarding the order
which will result in a charge to the
buyer’s account with the third party;

(iii) And the buyer tendered partial
payment for the unshipped merchan-
dise in the form of cash, check, or
money order, a return of the amount
tendered in the form of cash, check, or
money order sent to the buyer.

(3) Where the buyer tendered pay-
ment for the unshipped merchandise by
any means other than those enumer-
ated in paragraph (d)(1) or (2) of this
section:

(i) Instructions sent to the entity
that transferred payment to the seller
instructing that entity to return to the
buyer the amount tendered in the form
tendered and a statement sent to the
buyer setting forth the instructions
sent to the entity, including the date
of the instructions and the amount to
be returned to the buyer; or

(ii) A return of the amount tendered
in the form of cash, check, or money
order sent to the buyer; or

(iii) A statement from the seller sent
to the buyer acknowledging the can-
cellation of the order and representing
that the seller has not taken any ac-
tion regarding the order which will ac-
cess any of the buyer’s funds.

(e) Shipment shall mean the act by
which the merchandise is physically
placed in the possession of the carrier.

(f) Telephone refers to any direct or
indirect use of the telephone to order
merchandise, regardless of whether the
telephone is activated by, or the lan-
guage used is that of human beings,
machines, or both.

(g) The time of solicitation of an order
shall mean that time when the seller
has:

(1) Mailed or otherwise disseminated
the solicitation to a prospective pur-
chaser;

(2) Made arrangements for an adver-
tisement containing the solicitation to
appear in a newspaper, magazine or the
like or on radio or television which
cannot be changed or cancelled without
incurring substantial expense; or

(3) Made arrangements for the print-
ing of a catalog, brochure or the like
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§435.2

which cannot be changed without in-
curring substantial expense, in which
the solicitation in question forms an
insubstantial part.

§435.2 Mail, Internet,
order sales.

or telephone

In connection with mail, Internet, or
telephone order sales in or affecting
commerce, as ‘commerce’’ is defined in
the Federal Trade Commission Act, it
constitutes an unfair method of com-
petition, and an unfair or deceptive act
or practice for a seller:

(a)(1) To solicit any order for the sale
of merchandise to be ordered by the
buyer through the mail, via the Inter-
net, or by telephone unless, at the time
of the solicitation, the seller has a rea-
sonable basis to expect that it will be
able to ship any ordered merchandise
to the buyer:

(i) Within that time clearly and con-
spicuously stated in any such solicita-
tion; or

(ii) If no time is clearly and conspicu-
ously stated, within thirty (30) days
after receipt of a properly completed
order from the buyer. Provided, how-
ever, where, at the time the merchan-
dise is ordered the buyer applies to the
seller for credit to pay for the mer-
chandise in whole or in part, the seller
shall have fifty (50) days, rather than
thirty (30) days, to perform the actions
required in this paragraph (a)(1)(ii).

(2) To provide any buyer with any re-
vised shipping date, as provided in
paragraph (b) of this section, unless, at
the time any such revised shipping
date is provided, the seller has a rea-
sonable basis for making such rep-
resentation regarding a definite revised
shipping date.

(3) To inform any buyer that it is un-
able to make any representation re-
garding the length of any delay unless:

(i) The seller has a reasonable basis
for so informing the buyer; and

(ii) The seller informs the buyer of
the reason or reasons for the delay.

(4) In any action brought by the Fed-
eral Trade Commission, alleging a vio-
lation of this part, the failure of a re-
spondent-seller to have records or
other documentary proof establishing
its use of systems and procedures
which assure the shipment of merchan-
dise in the ordinary course of business

16 CFR Ch. | (1-1-16 Edition)

within any applicable time set forth in
this part will create a rebuttable pre-
sumption that the seller lacked a rea-
sonable basis for any expectation of
shipment within said applicable time.

(b)(1) Where a seller is unable to ship
merchandise within the applicable
time set forth in paragraph (a)(1) of
this section, to fail to offer to the
buyer, clearly and conspicuously and
without prior demand, an option either
to consent to a delay in shipping or to
cancel the buyer‘s order and receive a
prompt refund. Said offer shall be made
within a reasonable time after the sell-
er first becomes aware of its inability
to ship within the applicable time set
forth in paragraph (a)(1) of this section,
but in no event later than said applica-
ble time.

(i) Any offer to the buyer of such an
option shall fully inform the buyer re-
garding the buyer’s right to cancel the
order and to obtain a prompt refund
and shall provide a definite revised
shipping date, but where the seller
lacks a reasonable basis for providing a
definite revised shipping date the no-
tice shall inform the buyer that the
seller is unable to make any represen-
tation regarding the length of the
delay.

(ii) Where the seller has provided a
definite revised shipping date which is
thirty (30) days or less later than the
applicable time set forth in paragraph
(a)(1) of this section, the offer of said
option shall expressly inform the buyer
that, unless the seller receives, prior to
shipment and prior to the expiration of
the definite revised shipping date, a re-
sponse from the buyer rejecting the
delay and cancelling the order, the
buyer will be deemed to have consented
to a delayed shipment on or before the
definite revised shipping date.

(iii) Where the seller has provided a
definite revised shipping date which is
more than thirty (30) days later than
the applicable time set forth in para-
graph (a)(1) of this section or where the
seller is unable to provide a definite re-
vised shipping date and therefore in-
forms the buyer that it is unable to
make any representation regarding the
length of the delay, the offer of said op-
tion shall also expressly inform the
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